INTRODUCTION
In the "Wild West" of international investment law, little is certain. It should come as no surprise, therefore, that there exists almost no consensus as to the correct definition of an objectively essential term: "investment." Of particular concern, however, is that the Convention on the Settlement of Investment Disputes between States and Nationals of Other States ("the ICSID Convention" or "the Convention"), which effectively governs the most important arbitration and dispute resolution mechanism for conflicts arising out of international investments, fails to define the term for purposes of determining its own jurisdiction. 2 This has led to International Centre for Settlement of Investment Disputes (ICSID) tribunals frequently
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interpreting the term inconsistently, fostering an inequitable administration of justice. There is significant debate among scholars and arbitrators alike as to whether-and how-this word, which itself is found within article 25 of the ICSID Convention, 3 should be interpreted for such purposes. As this Note explores, there are two basic approaches that tribunals have taken to address the matter. First, there is the traditional approach, which involves deferring to a definition of "investment" as consented to by the parties to the dispute (typically found within the relevant bilateral investment treaty language). 4 The second, more restrictive approach, which resulted from the decision rendered in Salini Costruttori S.p.A. v. Kingdom of Morocco, 5 is a fourpronged objective test. 6 Used to determine investment qualification, the Salini test functions in addition to the requirement that an investment fall under the relevant treaty's own definition of the term. 7 Tribunals frequently apply variations of this approach-oftentimes removing or adding criteria. 8 Although other solutions have been suggested, 9 a tribunal has essentially two options at its disposal for the purposes of determining the existence of a jurisdictionally sufficient "investment": (1) defer to the treaty's own definition of the term or (2) take the restrictive approach as outlined in Salini. Modified approaches typically fall somewhere in between. 10 This Note seeks to address what is essentially a subject matter jurisdiction question in ICSID arbitration: What is the correct interpretation of "investment" within the meaning of article 25 of the ICSID Convention? Specifically, this Note addresses the varying justifications for the approaches mentioned above, whether there is a superior approach among them and, if not, whether a viable alternative exists. To adequately reconcile the goals of the Convention-and the World Bank by extensiona qualifying investment under article 25 should only have two requirements: (1) the activity or asset comprising it must, at the 3. Article 25 stipulates an arbitral tribunal's jurisdictional requirements. See infra Part I.B.3. 4. It should be noted, however, that access to a tribunal is not necessarily contingent upon a bilateral investment treaty's consent to jurisdiction. Written consent via an investment agreement, for instance, is also permissible. See 10. The most common form of this is found in Quiborax and includes removing the requirement that a substantial economic contribution be made to the host country. See Quiborax, ICSID Case No. ARB/06/2, ¶ 220. The removal of this prong aligns more with the broader definition of investment. See infra Part I.D. contemplated investment's point of inception, exhibit a cognizable contribution to a host country's economic development and (2) it must, by its very nature, be value creating. In doing so, this Note argues that the Convention's stated goal is one that ought to be protected.
The ICSID Convention was drafted with a single goal in mind: to increase private investment, and thereby economic development, in underdeveloped countries. In furtherance of this goal, ICSID provided the most effective and reliable enforcement mechanism for international disputes currently available. Assuming ICSID's stated purpose should be respected, therefore, the availability of its superior enforcement mechanism should be restricted to those investments that further this objective and, at the very least, exclude those investments that run counter to it. Failing to do so will create an obvious global moral dilemma and present underdeveloped countries with an even more difficult road to development. Indeed, some countries already have experienced as much. 11 As such, this Note proposes that article 25 be viewed as a gatekeeper for protecting the aims of ICSID, and it suggests how the correct objective definition of article 25 can achieve this end. 12 Part I provides the necessary background material for understanding the function and goals of ICSID arbitration, its procedural mechanism, and the role precedent plays in an award. Part II then discusses Mitchell v. Democratic Republic of Congo 13 and Deutsche Bank AG v. Democratic Socialist Republic of Sri Lanka 14 as a way of illustrating differing approaches to defining "investment" and how the choice of approach can be outcome determinative. Finally, Part III argues that a holistic approach, emphasizing the Convention's goal of economic development, is the remedy for article 25's inconsistent application and one that can ensure that ICSID's fantastic enforcement mechanism is made available only to those investors for which it was intended.
I. WHAT'S THE FUSS ABOUT? A BACKGROUND
ON THE ICSID CONVENTION, ARTICLE 25, AND INTERNATIONAL INVESTMENT LAW This part provides background information that is necessary for determining the correct interpretation of article 25. It begins with a discussion of international investment generally as a policy trigger for ICSID and, therefore, the greater function served by article 25. General 11. See infra Part II.B; see also Julian Arato, Corporations as Lawmakers, 56 HARV. INT'L L.J. 301, 303-05 (2015) (explaining how "through creative treaty shopping, corporations can attain international legal protection for their contracts with foreign sovereigns" and thereby "trump[] the states' prospective attempts to regulate in the public interest" background information on the Convention follows, including how the arbitration process operates. The general background information is then used to set up a more specific discussion of article 25, which is the focus of this Note. Finally, this part concludes by outlining the general approaches tribunals have taken with respect to interpreting article 25, which, as this Note argues, are best viewed under two general categories.
A. Understanding the Risks Inherent in International Investment and the Purpose ICSID Serves In the paradigmatic international investment, a host government, typically of a less developed, undercapitalized country, seeks to improve the quality of life for its citizens 15 but lacks the immediate necessary resources to do so. 16 Foreign investors have the deep pockets and "know-how" to provide a solution to this dilemma, but they will not do so for free. 17 Like any investor, a foreign investor's ultimate goal is to generate a profit with the investment. 18 This need for profitability is of paramount importance to the definition of the sovereign-investor relationship within the international investment context. Profitability 19 is limited by an investment's associated risks, and, as is the case with foreign investment, there is a significant risk presented by the inherent unpredictability of human and government conduct. 20 This raises the question as to why a prudent investor-or a prudent host country for that matter-would agree to an investment in which a unilateral change of the host country's policy can effectively nullify their contribution. However, the international investment market has created some countermeasures to these risks.
"Substantive protections" have long existed to limit the impact of these sorts of risks. 21 The most common type of substantive protection is a 1950s creation known as a bilateral investment treaty (BIT). 22 Supplementing investment agreements, BITs are essentially state-to-state agreements in which each country agrees to protect the other's investors. 23 however, do not enforce themselves. 24 Moreover, until the 1990s, an investor lacking a direct cause of action would have to petition his own government to bring a claim on his behalf. 25 Recognizing this dilemma ex ante in the 1960s, the World Bank drafted the ICSID Convention 26 to create a system that protects both investor and sovereign rights arising out of those substantive protections (assuming consent to ICSID's jurisdiction), in which the investor could bring the claim on his own behalf. 27 ICSID implicitly contemplates and attempts to reconcile two distinct and competing interests in its effort to increase "investment" abroad: (1) a foreign government's dual need for both capital and political autonomy over the use of that capital and (2) an investor's desire to mitigate the added investment risks associated with the unpredictability of an unfamiliar government. 28 Put simply, ICSID's original goal was to seek to increase foreign direct investment (FDI). 29
B. ICSID: A "BIT" of History
The ICSID Convention was enacted in 1965 to create a dispute resolution mechanism that reconciles the paradigmatic investment risks of both the foreign investor and host country. 30 The Convention has a relatively straightforward framework. Assuming both the host country and foreign investor consent to its jurisdiction, 31 a tribunal will hear a claim, enter a judgment, and ensure that the judgment will be enforced. 32 In a way, a 24. See id. at 262 ("The regime of international investment law is best understood as two interlocking pieces: substantive protections for foreign investors combined with remedial procedures to enforce those protections." he great majority of countries around the world belong to ICSID" as a way to avail themselves of its enforcement mechanism).
Characteristics of an ICSID Tribunal
Tribunals are constituted on an ad hoc basis. 34 Members of a given tribunal are typically appointed by the parties to the dispute, 35 and, although the Convention maintains a panel from which the parties can choose their arbitrators, 36 the parties are free "to appoint conciliators and arbitrators from [elsewhere] ." 37 It is not guaranteed, therefore, that the same group of arbitrators will be on more than a single tribunal together. 38 Decisions rendered by tribunals also are generated on an ad hoc basis. 39 Specifically, arbitral tribunals are not required to rely on precedent in making their determinations. 40 Moreover, the absence of such a requirement extends to a tribunal's interpretation of the ICSID Convention. 41 Therefore, the dispute resolution mechanism that ICSID contemplates makes the possibility of consistent outcomes inherently difficult. 42 Nonetheless, the Convention contains several mechanisms designed to mitigate concerns over consistency.
One such mechanism is found within article 48(2)-(3). 43 These provisions declare form and substance requirements that an award must satisfy. 44 Expanded upon by Arbitration Rule 47, 45 the three most relevant 33. See Mortenson, supra note 21, at 264 ("Over time, these Tribunals have come to act more like formal international courts than like traditional commercial arbitrators.").
34. ICSID Convention, supra note 26, art. 37. 35. See id. An arbitral tribunal's constitution can vary from case to case in that it can either "consist of a sole arbitrator or any uneven number of arbitrators appointed as the parties shall agree." Id. If the parties do not agree upon a number or method for appointing arbitrators, however, article 37 has a default rule: three arbitrators, whereby each party can designate one, and the final arbitrator is appointed pursuant to the agreement of the parties.
Id.
36. See SCHREUER ET AL., supra note 27, at 44 ("The Panels are lists of persons who may act as conciliators or arbitrators."). 37. Id. 38. But see Mortenson, supra note 21, at 264 (explaining how many of the arbitrators are chosen from a "substantially recurring roster of experts").
39. See ICSID Convention, supra note 26, art. 53(1) (requiring only that "[t]he award shall be binding on the parties"); see also SCHREUER ET AL., supra note 27, at 1101 ("The first part of Art. 53(1) may also be read as excluding the applicability of the principle of binding precedent to successive ICSID cases." criteria are the following: the award must be (1) in writing, (2) exhaustive, and (3) reasoned. 46 The latter requirement, being a "standard feature in contemporary international adjudication," 47 merely means that a reader must be able to follow the reasoning of the tribunal on both issues of law and fact. 48 Although this requirement is noble in its aim, the ad hoc nature of the tribunal's reasoning may potentially undercut any finality the judgment may receive in the event of an annulment proceeding. 49 This is because annulment committees also are constituted on an ad hoc basis, 50 and, while precluded from reexamining the merits of the initial award, 51 an annulment committee may nonetheless reexamine the original award's substance under the auspices of procedure. 52 Therefore, as was the case in Mitchell, an annulment committee may choose to apply an article 25 definition of "investment" that differs from the arbitral tribunal's, making consistent treatment of the term "investment" in article 25 even more necessary. 53 As such, and in conjunction with the fact that ICSID does not require tribunals to rely on precedent in forming their ultimate decisions, 54 it is (1) The Tribunal shall decide questions by a majority of the votes of all its members.
(2) The award of the Tribunal shall be in writing and shall be signed by the members of the Tribunal who voted for it.
(3) The award shall deal with every question submitted to the Tribunal, and shall state the reasons upon which it is based.
(4) Any member of the Tribunal may attach his individual opinion to the award, whether he dissents from the majority or not, or a statement of his dissent.
(5) The Centre shall not publish the award without the consent of the parties. Id. art. 48.
45. See SCHREUER ET AL., supra note 27, at 812 ("The information to be included in an award is set out in more detail in [Rule 47 of] the Arbitration Rules.").
46. See id. Essentially, arbitral tribunals are required to justify their decisions in a similar fashion to the way in which an American judge would write an opinion. See clear that consistent interpretation of the Convention is vital for an ICSID award to be given the effect of finality.
The Annulment Process and Article 52:
Is It a Procedural Check on Justice or Is It an Opportunity for Inconsistent Administration of Justice?
Article 52 of the Convention governs annulment proceedings. 55 Similar to that of an appellate mechanism, the annulment process provides a procedural check on an initial tribunal's award. 56 Of primary significance to this Note, however, is the effect that this mechanism can have on an arbitral tribunal's interpretation of the definition of "investment" under article 25. This effect, however, is best understood through a discussion on the ways in which an article 52 annulment proceeding differs from that of a typical appeal.
An annulment proceeding is distinct from that of an appeal in several ways. First, it differs in terms of the result that it provides. 57 Unlike an appeal that modifies a decision, an annulment can only serve to reject or accept a decision. 58 Therefore, parties are free to resubmit their claims after an annulment determination is made. 59 This renders res judicata inapplicable. 60 A second distinction is rooted in article 52's purpose. In particular, article 52 balances the two "potentially conflicting" principles of finality and correctness. 61 Article 52 resolves this conflict in favor of finality because, in international arbitration, the principle of finality is seen as having much greater priority over correctness. 62 As such, a more limited review process is preferred 63 and is restricted to five possible grounds. 64 Of préparatoires suggests that a doctrine of stare decisis should be applied to ICSID arbitration."). Nonetheless, tribunals and ad hoc committees will frequently "refer to and rely on previous decisions," simultaneously acknowledging that they are not bound by them. those grounds the two most significant for article 25 purposes are "failure to state reasons" 65 and when "the Tribunal manifestly exceed[s] its powers." 66 By extension, therefore, this includes failing to exercise jurisdiction under article 25 where jurisdiction exists. 67 Accordingly, annulment on these grounds may be due to inconsistent application of the Salini test. 68 Finally, article 52 specifies that an annulment committee must be ad hoc. 69 Unlike the arbitral tribunal, however, annulment committee members are not chosen by the parties but are appointed by ICSID. 70 One might argue that this allows for a more objective review process because the committee is unlikely to have ties to the parties. 71 When considered in conjunction with the rest of the provision, however, it is clear that an annulment committee disagreeing with an arbitral tribunal's interpretation of "investment" for purposes of determining article 25 jurisdiction can effectively substitute its own definition. 72 Indeed, this has happened before. 73 As such, consensus on the correct interpretation of an article 25 "investment" is all the more necessary.
Id.; see also
For the annulment process to effectively function as a procedural check on justice, there must be consistent and fair treatment of article 25. The (b) that the Tribunal has manifestly exceeded its powers; (c) that there was corruption on the part of a member of the Tribunal; (d) that there has been a serious departure from a fundamental rule of procedure; or (e) that the award has failed to state the reasons on which it is based. ICSID Convention, supra note 26, art. 52.
65. This specifically refers to Arbitration Rule 47's "reasons" requirement. See supra note 46 and accompanying text.
66. SCHREUER ET AL., supra note 27, at 947. 67. Id. This is in light of the fact that there are, as stated, several "accepted" forms of the article 25 test for an "investment." See infra Part I.C.
68. The most significant example of this is found in Mitchell v. Democratic Republic of Congo, ICSID Case No. ARB/99/7, Decision on Annulment, ¶ 24 (Nov. 1, 2006) , http://www.italaw.com/sites/default/files/case-documents/ita0537.pdf (where the ad hoc committee annulled the initial tribunal's definition of "investment" pursuant to differing views on whether the Salini test ought to be applied) [https://perma.cc/JG22-3AGE].
69. See ICSID Convention, supra note 26, art. 52(3) ("On receipt of the request [for an Annulment proceeding] the Chairman shall forthwith appoint from the Panel of Arbitrators an ad hoc Committee of three persons.").
70. See id. This approach has its pros and cons. In fact, at least one commentator believes the absence of party-appointed arbitrators makes the committee "less attractive to the parties." SCHREUER ET AL., supra note 27, at 1029. "On the other hand, their distance to the parties gives a higher probability of complete objectivity of every single member and a better basis for rational cooperation among members." Id.
71. See supra note 70 and accompanying text. problem is that article 25, by its very nature 74 and in conjunction with the rest of the Convention, makes achieving this goal fairly difficult.
Accessing Arbitration:
What Is an "Investment" Under Article 25 of the Convention?
To access ICSID arbitration, in addition to consenting to jurisdiction, 75 an investor must satisfy several explicit "preconditions" under article 25 of the ICSID Convention before a tribunal will consider the merits of a particular claim. 76 These preconditions pertain to (1) the nature of the dispute (the ratione materiae) and (2) the parties (the ratione personae). 77 Of these preconditions, the ratione materiae is of paramount importance and is the focal point of this Note. Specifically, article 25 states that "[t]he jurisdiction of [ICSID] shall extend to any legal dispute arising directly out of an investment." 78 Article 25 of the Convention, however, fails to provide any explicit definition of "investment." 79 While some have suggested that those drafting the Convention deemed such a definition unworthy of consideration, 80 a definition of the term was provided for in earlier drafts. 81 As such, there is very little in the Convention that suggests any sort of objective meaning of the term. 82 77. See id. at 82. 78. ICSID Convention, supra note 26, art. 25(1) (emphasis added). 79. See id., art. 25; SCHREUER ET AL, supra note 27, at 114 ("[T]he Convention does not offer any definition or even description of this basic term."). But see Mortenson, supra note 21, at 316 ("If commentators agree on anything in this area, it is that pure trade transactions should not be subject to ICSID jurisdiction. (This is despite the fact that drafting attempts to exclude 'commercial' assets and transactions were all rejected.)" (footnote omitted)). 81. See SCHREUER ET AL., supra note 27, at 114-15 (explaining how earlier drafts of the Convention included definitions of the term). Moreover, it is well documented that the first draft of the ICSID Convention defined "investment" in strikingly similar terms to those expounded in the Salini test. See id.; see also Mortenson, supra note 21, at 297-99 (discussing the similarities of this draft to the Salini test). Specifically, the first draft of the Convention defined "investment" as "any contribution of money or other asset of economic value for an indefinite period or, if the period be defined, for not less than five years." 1 ICSID, HISTORY OF THE ICSID CONVENTION 116 (1970) . Similarly, in Salini, the tribunal includes contribution and duration as two of its four factors. See Salini, ICSID Case No. ARB/00/4, ¶ 52 ("[I]nvestment infers: contributions, a certain duration of performance of the contract and a participation in the risks of the transaction.").
82. See SCHREUER ET AL., supra note 27, at 113. distinction between "investment" and "commercial activity," 83 the only evidence of any sort of objective meaning for the term is found within the Convention's preamble and the accompanying Report of the Executive Directors. 84 Both suggest that "investment" should include a contribution to economic development. 85 Whether this language is a clear requirement for purposes of determining article 25 jurisdiction is the subject of considerable debate 86 and is addressed further in Parts II and III of this Note. By virtue of a lack of legal precedent, article 25 necessarily consists of a dynamic interpretive element. 87 Accordingly, consistent interpretation appears necessary to foster predictable and equitable outcomes. 88 Underlying this concern is the consent requirement.
A "BIT" of Consent: A Second Definition of Investment That Also Must Be Satisfied
Article 25's consent requirement 89 compounds the confusion surrounding the definition of "investment." ICSID protection is only available if both the host country and the investor consent to ICSID's jurisdiction 90 and only if such consent is provided for in one of three ways: (1) through a contract between the investor and host state, (2) "through a provision in the host State's investment legislation that has been accepted by the investor," or (3) through treaty language. 91 Most current ICSID arbitration arises out of the latter two. 92 Of primary concern to this Note however, are BITs, which provide the most common way for parties to obtain consent. 93 Although 83. See id. at 98 (explaining how article 25's expression "dispute of a legal character" was meant to exclude "commercial claims"); see also Mortenson, supra note 21, at 298-99.
84. See SCHREUER ET AL., supra note 27, at 116-17 ("The only possible indication of an objective meaning that can be gleaned from the Convention is contained in the Preamble's first sentence, which speaks of 'the need for international co-operation for economic development and the role of private international investment therein.'"); Report of the Executive Directors, supra note 76, at 25 (explaining how the Convention was motivated by "the desire to strengthen the partnership between countries in the cause of economic development" 93. See Mortenson, supra note 21, at 262 (referring to BITs as "the dominant component of international investment law"). It is worth noting that BITs often provide for a host country's consent by way of an "umbrella clause," which is a broad provision that insulates an "investor from breach of any agreements entered into with the host state," including investment agreements not yet entered into. See Arato, supra note 11, at 321. An umbrella BITs are not discussed much in the preparatory works accompanying the Convention, 94 hundreds of BITs now incorporate ICSID clauses. 95 Therefore, a jurisdictionally sufficient dispute typically also must arise out of the definition of "investment" as provided for in the relevant BIT language.
Taking the consent requirement into account then, there are two steps that a claimant must satisfy for their "investment" to qualify for ICSID arbitration. The first requirement, as stated, is that the dispute must arise out of an "investment" as defined in the relevant treaty or contract. Secondly, the claim must arise out of an "investment" consistent with article 25. 96 Collectively, both steps form the "double keyhole" approach. 97 Although the latter step is the focal point of this Note, both are interconnected, with the former step presenting difficulties of its own. In particular, although an "investment" typically is defined within a particular BIT, the same definition is not necessarily shared by other BITs. 98 More importantly, even if BITs do share the same definition, this does not mean that they are reflective of the Convention's notion of "investment." 99 This underscores a fundamental characteristic of BITs: they are freely drafted agreements between two states. 100 As such, the parties may choose to define an "investment" as virtually anything, and, so long as the dispute arises out of an activity that falls under that definition, ICSID's consent requirement would be satisfied. 101 As one might infer, article 25 serves as an outer limit on the type of "investment" that parties may consent to for purposes of ICSID jurisdiction. 102 C. Tribunals' Approaches to Interpreting an Article 25 "Investment" As explained in Part I, tribunals have approached the interpretation of article 25 "investment" in two primary ways. The first, and most traditional, approach involves deferring to the relevant BIT language and its definition of the term. 103 The second approach is more restrictive and involves applying an objective test that was first stated in Salini. 104 Finally, tribunals occasionally will modify the Salini test. 105
Deference
Traditionally, tribunals have taken an approach that can be considered deferential to the language chosen by the parties to a dispute. Emphasizing the parties' intentions, tribunals will look at the language of consent (i.e., the definition found within the relevant BIT) given by the parties to the dispute and, so long as the written agreement recognizes the activity or asset in question as an investment 106 and does not include single commercial transactions, 107 defer to it. 108
Salini
The Salini test-and its variations 109 -function as an objective test with several indicia used to determine whether an "investment" exists for purposes of satisfying article 25. 110 In its original form, the test was satisfied if four factors were present: (1) contributions, (2) a certain duration of performance of the contract, (3) participation in the risks of the transaction, and (4) contribution to the economic development of the host state. 111 Although this test obtained notoriety by way of the Salini award, the sitting tribunal in that case listed the above factors with minimal justification 112 and was satisfied that the claim before it did, in fact, arise out of an article 25 "investment." 113 (1998) . Specifically, this was the first case in which jurisdiction was denied for failure to satisfy article 25's definition of the relevant BIT's definition of "investment," 115 making the fact that this test was first articulated in Salini all the more surprising. Nonetheless, it has become the standard from which most tribunals begin their analysis, regardless of whether they ultimately choose to apply it. 116
Modified Salini
Other tribunals have taken approaches that remove 117 or add 118 one or more of the Salini factors. Removal is more common, especially of the "contribution to economic development" prong. 119 In removing or adding criteria, the tribunal may apply either a broader or more restrictive definition of "investment."
D. Vienna Convention on the Law of Treaties and Its Effect on ICSID Tribunals' Procedure
The Vienna Convention of the Law of Treaties, commonly known as "the Vienna Convention," plays a vital role in tribunals' ability to interpret treaties, including the articles of the ICSID Convention.
According to article 31 of the Vienna Convention, "[a] treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose." 120 Utilizing this framework, there are "three lines of reasoning that are 'conceivable' in the context of investment treaties." 121 The first is to give meaning to the "object and purpose" of the treaty. 122 This may be accomplished, for example, by focusing on a treaty's "investment," and it was the award from which the Salini Tribunal gleaned its criteria. See Salini, ICSID Case No. ARB/00/4, ¶ 52 (discussing Fedax).
115. See Mortenson, supra note 21, at 259 (explaining that "[h]istorically, Tribunals took a highly deferential approach" in determining whether there was a jurisdictionally sufficient investment preamble. 123 The second way is to emphasize the ordinary meaning of the treaty's language with little regard to the treaty's "object and purpose." 124 Third, treaty language may be interpreted in a way that narrowly limits the sovereignty of the states in question-termed in dubio mitius. 125 Applying the Vienna Convention to the jurisdictional tests outlined in Part I.C, there are really only two categorical approaches for determining the existence of an article 25 investment that matter with respect to this Note: those approaches that include the requirement that an investment contribute to the economic development of the host country and those that do not.
Application turns on whether "investment" is deemed ambiguous for purposes of the Vienna Convention-if a tribunal treats the term as ambiguous, it cannot take the position that the word should be given its ordinary meaning. 127 Moreover, if a tribunal cannot arrive at a given term's meaning by way of the remaining interpretive techniques found within article 31 of the Vienna Convention, it must apply the Vienna Convention's rules for interpreting ambiguous terms under article 32, including consideration of preparatory documents and preambles. 128 Consequently, of all the article 25 criteria that various tribunals have chosen to utilize, "contribution to economic development" is the only criterion that actually has internal justification found within the ICSID Convention and its preparatory works, and it is the only criterion that does not arise out of an attempt to determine the term's "ordinary meaning." 129 Reconsidering the approaches discussed in Part I.C helps to clarify this distinction.
Revisiting the Traditional Approach
The traditional deferential approach encompasses no objective definition of "investment" whatsoever. 130 By deferring to the parties' consent, this approach implicitly rests on the notion that "investment" is clearly defined by the ICSID Convention and that its meaning should be gleaned only by the parties' written consent. 131 As such, this approach deems the term unambiguous, thereby not requiring a contribution to economic development.
It should be noted, however, that other deferential approaches might recognize the existence of ambiguity and yet fail to apply the contribution to economic development requirement. 132 Adherents to this approach believe that such was the goal of the Convention and that the goal is distinct from a jurisdictional requirement. 133
Revisiting the Modified Approach
In Quiborax S.A. v. Plurinational State of Bolivia, 134 the tribunal justified its application of the three Salini factors (i.e., contribution, duration, and risk) on the ground that the factors encompassed the "ordinary meaning" of "investment," believing that this is what the term, as laid out in the Convention, was intended to convey. 135 This "modified" Salini approach, therefore, effectively contemplates an unambiguous definition of the term and, as such, also excludes the "contribution to economic development" requirement.
Revisiting Salini
In Salini, the same criteria used in Quiborax (i.e., contribution, duration, and risk) were justified on different grounds. Specifically, the tribunal 131. See supra Part I.C.1. 132. See Mortenson, supra note 21, at 300-01, 309-10 (articulating a broad deferential test premised on the parties' consented-to definition of "investment" so as to include any "plausibly economic activity or asset," all the while recognizing the ambiguity that the term presents); see also SCHREUER ET AL., supra note 27, at 134 (distinguishing between the purpose of encouraging economic development and a jurisdictional requirement of such 135. See id. ¶ 212 (taking the position that the "ICSID Convention intended to give to the term 'investment' an 'ordinary meaning' as opposed to a 'special meaning'"). It is also worth noting that in Quiborax, the tribunal's justification rests on an incorrect reading of the Vienna Convention. Specifically, the tribunal relied on the Vienna Convention's mandate that words be given their ordinary meaning. See VCLT, supra note 120, art. 31 (1) . What the tribunal failed to consider, however, is that the term "investment" as it exists within the Convention is, by most accounts, ambiguous and without ordinary meaning. See Mortenson, supra note 21, at 309-10 (noting that "drafting history remains relevant and potentially decisive for any colorably contentious problem of construction" and that, with respect to the definition of investment offered by the Convention's three authoritative languages, "it would be disingenuous to pretend they are unambiguous"). Because the ICSID Convention's text and its supporting documents at least arguably suggest that there be a cognizable "contribution to economic development," this is the only currently available criterion that is consistent with accepting the term as ambiguous. recognized them as a byproduct of ICSID "precedent." 136 Moreover, the contribution to economic development was gleaned from the preamble, therefore implicitly recognizing the ambiguity of the term "investment." Therefore, the tribunal in Salini (and its subsequent adherents) recognized that "investment" is an ambiguous term as used in the ICSID Convention. Approaches adding requirements to the Salini test are similar in that they too fall under the category of approach that deems the word "ambiguous" and thereby include the contribution to economic development criterion. 137
II. TRIBUNALS, AD HOC COMMITTEES, AND INCONSISTENT APPLICATION OF ARTICLE 25
This part begins with a discussion of two awards: the annulment proceeding in Mitchell v. Democratic Republic of Congo 138 and the arbitral tribunal's decision in Deutsche Bank AG v. Democratic Socialist Republic of Sri Lanka. 139 Because each decision is predicated on an interpretation of article 25 that directly conflicts with the other (specifically, their respective treatment of the contribution to economic development prong), this discussion illustrates the two divergent views on article 25's objective requirement for an "investment" and how the outcome of a given award depends on a tribunal's chosen approach. In discussing each decision, this part considers each respective tribunal's level of deference to the relevant BIT language, their utilization of ICSID "precedent," 140 and their consideration of the Convention's stated object and purpose. Discussion of each award is followed by the positions of those commentators, scholars, and tribunals who agree and disagree with each approach.
A. Mitchell v. Congo: Finding That an Article 25 Investment Should Contribute to the Development of a Host Country's Economy
Mitchell is, at least factually, a fairly straightforward case. Patrick Mitchell, an American lawyer, opened a law office in the Democratic 136. See supra note 114. This Note does not address whether "ICSID precedent" is viable justification for a tribunal's approach to defining an article 25 "investment." Nonetheless, it is essential that one recognize the difference between the justifications used by the tribunals in Quiborax and Salini, respectively, as one tribunal implicitly recognizes the term as ambiguous, and the other tribunal treats the term as unambiguous.
137. Arguments can be made for many of the criteria used by tribunals, and an investment's characteristics can be disputed indefinitely, with many compelling arguments made on both sides. They are not, however, the focus of this Note. This Note instead focuses on the only criterion that is meant to apply to the Convention's definition of the term in the event of ambiguity.
138 140. As previously stated, although ICSID tribunals are not required to rely on previous awards rendered by tribunals, they nonetheless do so, in particular when performing an article 25 analysis. See supra note 39 and accompanying text.
Republic of the Congo (DRC). 141 After several years, however, the Congolese government, suspicious of Mitchell, shut down his operation. 142 In response, Mitchell brought an ICSID claim against the Congolese government for damages resulting from this intrusion via the protection afforded by the United States-Congo BIT. 143 The arbitral tribunal, failing to apply the Salini test and instead choosing to defer to the definition of "investment" as provided for in the US-Congo BIT, 144 determined that Mitchell's law office qualified as an "investment" for article 25 purposes and subsequently issued an award in Mitchell's favor. 145 The ad hoc annulment committee disagreed.
The annulment committee, while briefly referencing the four Salini elements, 146 emphasized one criterion in particular: contribution to a host country's economic development. 147 In doing so, the committee stressed the purposes and aims of the ICSID Convention. 148 True to the traditional Salini approach, 149 the committee reasoned that because the preamble explicitly "consider[s] the need for international cooperation for economic development, and the role of private international investment therein," 150 Mitchell's operation must either contribute in some way to the host country's economic development or at least encompass the "the interests of the State" if it were to qualify for ICSID arbitration. 151 Contrary to the arbitral tribunal's finding, the ad hoc committee determined that Mitchell's operation accomplished neither objective and that the firm-as described within the initial award-lacked a cognizable connection to the DRC. 152 Consistent with their reliance on the Convention's preamble, the committee explained that, because the investment in question was one of services, qualification under article 25 necessarily required that Mitchell demonstrate that he "concretely assisted the DRC, for example by providing it with legal services in a regular manner or by specifically bringing investors," 153 and that Mitchell failed in this respect. 154 Specifically, the committee explained that the physical location of the offices and the money Mitchell invested were ancillary to the operation's function. 155 Granting jurisdiction to this claim, they reasoned, would necessarily create "a risk of genuine abuses, to the extent that it boils down to granting the qualification as investor to any legal counseling firm or law firm established in a foreign country, thereby enabling it to take advantage of the special arbitration system of ICSID." 156 Moreover, the committee, in critiquing the arbitral tribunal's reasoning, emphasized the importance of a territorial nexus in relation to a services investment, noting that
[t]he [initial] Award is incomplete and obscure as regards [to] what it considers an investment: it refers to various fragments of the operation, without finally indicating the reasons why it regards it overall as an investment, that is, without providing the slightest explanation as to the relationship between the "Mitchell & Associates" firm and the DRC. 157 This underscores an important distinction that tribunals (and ad hoc annulment committees) must make when performing an article 25 analysis. As this committee articulated, determining the existence of an investment necessarily requires that the tribunal distinguish between "the economic operation or project" and the "rights and assets protected by the Treaty because they are part of the operation or project, or concern the same in one way or another." 158 In essence, an asset or activity that is ancillary to an investment may have a territorial nexus to a given state, while the investment itself might not. 153. Id. at ¶ 38-39 (explaining how it is the services that would or would not qualify as an investment, not the office's physical location).
154. Id. ¶ 39. It is also worth noting that both parties to the dispute did, in fact, agree that Mitchell provided consultation to foreign investors. Id. Arguably, this might have been viewed as satisfying the ad hoc committee's requirement. Nonetheless, as the committee went on to explain, this information was excluded from the arbitral tribunal's reasoning and spoke to the merits of the case (something article 52 precludes them from reconsidering). Id. It thereby gave rise to an absence of reasons sufficient for annulment under article 52. See supra Part I.B.2. Moreover, even if one were to find the committee's decision unjust (in the moral sense of the word), its basis was no different than the dismissal of an otherwise meritorious claim in the U.S. legal system on procedural grounds. Nonetheless, had the information concerning Mitchell's consultation of foreign investors been included, his claim still would have failed. As the committee went on to explain, Mitchell placed all of his proceeds in a U.S. bank account. In this particular case, the committee, by making such a distinction, put to rest potential questions regarding, for example, the firm's office or Mitchell's personal capital expenditures. 159 In the committee's own words:
In this case, by the nature of things, it is the services of the "Mitchell & Associates" firm that would or would not constitute the investment within the meaning of the Convention and the Treaty . . . that Mr. Patrick Mitchell made with a view to establishing and exercising his profession in the DRC. It is true that the latter would be protected by the Treaty, but because it related to the operation or project constituting the investment. However, nothing is said in the Award about the content of the services of the "Mitchell & Associates" firm that would justify the decision to qualify them as an investment. 160 Thus, in the committee's view, when it comes to a services contract, establishing a physical presence within a host state, such as by maintaining an office, is not itself sufficient for determining a jurisdictional nexus.
This decision, therefore, illustrates a somewhat holistic approach to an article 25 "investment" analysis, which is consistent with the spirit of the Convention. Although it did not say so outright, 161 the committee focused its analysis heavily on the single criterion that is justified by the text of the Convention (specifically, its preamble) instead of giving equal weight to each of the Salini elements. 162
B. Deutsche Bank AG v. Sri Lanka: Why Economic Development Is Not Necessary for Purposes of Satisfying Article 25
The dispute in Deutsche Bank 163 arose out of a one-year oil hedging agreement (concluded in 2008) between Deutsche Bank and Sri Lanka's national petroleum corporation, Ceylon Petroleum Corporation (CPC). 164 The terms of the agreement included a strike price of $112.50 per barrel of oil and applied to a strike volume of 100,000 barrels of oil. 165 Payments were to be made every fourteen days. 166 In essence, if the average price of oil exceeded $112.50 for a given fourteen-day period, Deutsche Bank would pay Sri Lanka for that difference in price. 167 168 At the time the agreement was entered into, the price of oil stood at $137.52 per barrel (peaking at $140.24). 169 Contrary to what Sri Lanka had hoped, however, only the first payment under this agreement was profitable for them, 170 occurring in September of 2008 and in the amount of $35,523.81. 171 Shortly thereafter, the price of oil dropped dramatically and Sri Lanka found itself making two payments of $1,659,636.36 and $4,507,857.14. 172 In December, Sri Lanka (by extension of the CPC) terminated the agreement, thereby prompting Deutsche Bank, via the German-Sri Lanka BIT, to bring an ICSID claim against them. 173 The arbitral tribunal determined that the hedging agreement satisfied the definition of investment both within the meaning of the BIT and article 25 and issued an award in Deutsche Bank's favor. 174 In finding for Deutsche Bank and determining that the hedging agreement was an investment within the meaning of article 25, the tribunal effectively rejected the traditional Salini test. Specifically, the tribunal, like in Quiborax only utilized three of the Salini factors: (1) substantial commitment or contribution, (2) duration, and (3) assumption of risk. 175 The tribunal rejected both the contribution to economic development and the regularity of profit and return factors, citing recent ICSID case law as its justification. 176 In spite of the fact that the hedging agreement involved no contribution of capital or resources, the tribunal determined that, by committing to pay Sri Lanka for the difference in market price and strike price of oil (assuming the price of oil exceeded the strike price, a figure that was capped at $2.5 million), Deutsche Bank satisfied the "contribution" requirement. 177 The fact that the contribution was, by its very nature, contingent upon prices determined by a market over which neither party exercised control did not affect the outcome. 178 The tribunal next determined that the remaining two criteria were also satisfied. 179 The tribunal noted that the "duration" criterion was flexible 180 ($132.50 − $112.50 = $20 ($20 more than the strike price), and $20 × 100,000 = $2,000,000, where the figure is calculated on the basis of 100,000 barrels of oil and that a year-long contract (as contemplated by the agreement) was sufficient to establish as much. 181 The tribunal determined that the "risk" requirement was satisfied based on the fact that Deutsche Bank risked losing $2.5 million. 182 In rejecting the contribution to economic development factor, 183 the tribunal deemed it "unworkable owing to its subjective nature." 184 The tribunal also stressed that "the existence of an investment must be assessed at its inception and not with hindsight" 185 and that "whether or not a commitment of capital or resources ultimately proves to have contributed to the economic development of the host State can often be a matter of appreciation and can generate a wide spectrum of reasonable opinions." 186 Almost in complete opposition to the approach applied in Mitchell, the tribunal in Deutsche Bank utilized a broad, investor-centric interpretation of "investment," relying only on the elements of contribution, risk, and duration. Moreover, in so doing, the tribunal determined that the most significant quality of an investment is an investor's commitment, independent of its effect (intended or otherwise). 187
C. Support for the Approach in Mitchell
(as Opposed to Deutsche Bank) As explained in Part I.B.3, it is the source of considerable debate as to whether there exists an objective article 25 definition of "investment." 188 Whether such a definition encompasses the requirement that an investment contribute to the host country's economic development is the source of even further contention. 189 Nevertheless, many tribunals, as the ad hoc committee in Mitchell explained, answer both questions affirmatively by rejecting arguments like those found in Deutsche Bank, finding such a requirement is too "subjective" and "unworkable." 190 Moreover, in the words of the dissenting opinion in Deutsche Bank, this requirement 181. See id. ¶ 304 ("The Arbitral Tribunal is persuaded that the duration criterion is satisfied in this case. The Hedging Agreement commitment was for twelve months. Moreover, Deutsche Bank had already spent two years negotiating the Agreement. The fact that it was terminated after 125 days is irrelevant.").
182. See id. ¶ 302. 183. This Note will not address the "regularity of profit and return" criterion that the tribunal recognized as an additional Salini element. However, for purposes of clarity and closure, the tribunal's own words best articulate why further discussion is unwarranted: "[S]ome investments can [satisfy this criterion] although they were loss leaders. Others may . . . be contingent on extraneous events . . . . The criterion should rather be qualified as an expectation that the investment will be profitable." See id. ¶ 305. Moreover, unlike the contribution to economic development requirement, like the other Salini elements, "regularity of profit and return" has no textual basis. "preserves a vital link between an investment and the intended purpose of the Convention" that is "emphasized not only in the preamble to the Convention but also in the Report of the Executive Directors of the World Bank accompanying the Convention." 191 The justification for this position, therefore, has two basic grounds-text and purpose.
Text
The textual argument consists of three primary layers. First, the preamble itself clearly acknowledges that the Convention's purpose is to encourage economic development. 192 In the words of a supporter of the Salini test, "It would be odd to expand the organization's jurisdiction beyond the bounds necessary to do that." 193 This is further supported by the Vienna Convention, which requires that tribunals consider a treaty's preamble when construing its terms. 194 Moreover, because an article 25 "investment" is undefined and its meaning is so widely disputed, there is a strong argument that it is ambiguous. 195 As such, the Vienna Convention would require tribunals to consider the drafting history that discusses the preamble while interpreting the term.
The second layer also is rooted within the Vienna Convention. Specifically, because tribunals are required to consider the context, circumstances, and preparatory documents used in connection with a treaty when resolving cases of textual ambiguity, proper consideration must be given to the ICSID Convention's drafting history. 196 Under this theory, therefore, because the ICSID Convention's drafting history explicitly contemplates the goal of economic development in numerous drafts, 197 consideration of a potential investment's effect on economic development ought to be considered when determining the existence of an investment as contemplated by article 25. 198 The third layer is found within the Report of the Executive Directors of the World Bank that accompanied the Convention. It explicitly states:
In submitting the attached Convention to governments, the Executive Directors are prompted by the desire to strengthen the partnership between countries in the cause of economic development. The creation of an institution designed to facilitate the settlement of disputes between States and foreign investors can be a major step toward promoting an As such, by again viewing the Vienna Convention's article 31 as somewhat of a bootstrapping mechanism (similar to the preambular justification argument), proponents are able to argue that this too is a source of support for the contribution to development criterion. 200 
Purpose
Lastly, there is the more purpose-based argument. ICSID exists under the mandate of the World Bank. 201 In addition to providing facilities for ICSID arbitration, there is a strong argument that the threat of losing future World Bank financing offers additional compliance incentives for host countries. 202 Furthermore, on a structural level, the "principal office of the International Bank for Reconstruction and Development," one of the World Bank's subsidiaries, is explicitly mentioned in the Convention as the seat of ICSID. 203 Because the World Bank has the clear goal of furthering economic development abroad, therefore, it is argued that its association with ICSID would make little sense if an activity hindering such development were to come under its protection. 204 Finally, an argument used by tribunals declining to apply the contribution to economic development criterion simultaneously serves as the criterion's implicit support. 205 These tribunals reason that the criterion is implicitly found within the other characteristics of Salini and that because it is implied, application based on it is unnecessary. 206 Ironically, by rejecting the prong, they implicitly advocate for its inclusion.
D. Support for the Approach in Deutsche Bank
(as Opposed to Mitchell) Several scholars and tribunals alike, however, disagree with an outcome like the one that resulted in Mitchell. In particular, those who oppose it argue for an overly inclusive definition of "investment." 207 Submitting that the Salini test-particularly its contribution to economic development factor-is too rigid and formalistic, proponents of the broad approach have three main justifications for their support: (1) that the drafters of the Convention expressly considered and rejected a definition for "investment," thereby precluding the use of any objective criteria for determining whether an "investment" exists under the Convention; 208 (2) the practical difficulty of administering a contribution to economic development criterion; 209 and (3) that such an approach discourages investment. 210 
The Drafters of the Convention Expressly Considered
and Rejected a Definition for "Investment"
One argument made by scholars and tribunals who disagree with an economic contribution requirement is that, when the Convention was drafted, several specific definitions of "investment" were considered and rejected. 211 In other words, if the drafters had wanted a definition that included such criteria, they could have included them. 212 As argued by Julian Mortenson, a proponent of a broad article 25 definition, among the definitions considered by the Convention were those that included three factors on which "restrictive" tribunals rely: substantiality of contribution, duration, and whether the activity was commercial. 213 Mortenson argues that the drafters' choice to leave the term open and include a consent requirement via article 25(4), allowing parties to tailor a definition of "investment" specific to their particular interests, suggests that there should be an almost entirely deferential approach to article 25 "investment" determinations. 214 Their intended "formula," Mortenson explains, "was a broad and open-ended reference to 'investment' without limitation, combined with specific procedural mechanisms that allowed each state to create an individualized definition of 'investment' after the Convention was ratified." 215 Similarly, some tribunals have concluded that contribution to economic development is a goal of the Convention, as opposed to a requirement therein. 216
The Practical Difficulty of Administering a Test That Requires a Contribution to Economic Development
As the tribunal in Deutsche Bank believes, a contribution to economic development requirement would also be difficult to administer. 217 Others share this view. 218 One argument in support of this position is that there are different views as to what constitutes "development," and that the issue with "trying to define 'development' is exacerbated by the radically different states of development that exist in the world." 219 Because some countries are more developed than others, the jurisdictional bar for claims brought against more developed countries would necessarily be higher. 220 Due to such subjectivity, proponents of abandoning this factor believe tribunals are "ill-equipped to make the kinds of judgments necessary to determine whether an investment has made a contribution to development." 221
An Approach Requiring a Contribution to Economic Development Will Discourage Investment
Also of critical concern to those who view the development factor unfavorably is how such a requirement would affect potential investors' general incentive to invest in foreign countries. Mortenson argues that the Convention's drafters chose to exclude a definition of "investment" out of fear that it would undermine the Convention's stated purpose of advancing development abroad. 222 217. See supra note 209 and accompanying text. 218. See Boddicker, supra note 121, at 1054-55 ("Economic development is a nebulous concept, one that is not readily quantifiable and, moreover, is subject to divergent viewpoints."); see also Bechky, supra note 215, at 318 (noting how such a requirement "adds cost and unpredictability to ICSID arbitration").
219. Bechky, supra note 215, at 317 (asking if it is "even possible for an investment to contribute to the development of a country that is already developed"). 220. Id. 221. Id. 222. See Mortenson, supra note 21, at 282-83 ("The Comment also reiterated the staffers' overarching concern that '[t]o include a more precise definition would tend to open the door the term stemmed from their concern that uncertainty-as to whether an investment qualifies for ICSID protection independent of the parties' own definition-would discourage potential investors from investing in foreign countries. 223 Such discouragement, Mortenson argues, would be inconsistent with the Convention's goals. 224 Similarly, another scholar, Perry Bechky, argues that a broad approach excluding the contribution to economic development requirement is the only approach that can adequately respect the autonomy of parties to a BIT and afford them their "day in court." 225 This would arguably further the goal of predictability because the parties would be responsible for only what they explicitly consented to and would not be at the mercy of a tribunal that may or may not choose to consider whether there was a contribution to economic development.
III. THE REMEDY
The problem is clear: initially developed as a mechanism to further economic development abroad by balancing investor and host state interests, 226 ICSID arbitration has since shifted its focus toward investor expectations, now protecting endeavors that contravene the Convention's original stated purpose. 227 Consider Deutsche Bank, for example. That the tribunal deemed a hedging agreement worthy of protection under article 25 should have, from the moment the award was rendered, sparked uproar in the international legal community. It did not.
Not only is a hedging agreement not an investment under any ordinary sense of the word-because it does not create value, it merely allocates payments-but such an agreement also may put a developing country's economic interests in serious jeopardy. 228 Part III therefore argues that outcomes such as this one can be avoided if article 25 is viewed as a gatekeeper that protects only investments that contemplate contributing to a host country's economic development.
to frequent disagreements as to the applicability of the Convention to a particular undertaking, thus undermining the primary objective' of advancing development by creating assurances for foreign investors." (quoting 2 ICSID, HISTORY OF THE ICSID CONVENTION 204 (1968))).
223. See Boddicker, supra note 121, at 1055. 224. Id. 225. See Bechky, supra note 215, at 318. Additionally, Bechky argues that this impacts small investors "who have the greatest need for the assurance ICSID provides," thereby impeding investment and, consequently, development. See id. Bechky, however, provides no support for this statement. See id. Moreover, given the large risks associated with international investment generally, see supra Part I.A, and excluding the exorbitant costs of international arbitration, see Franck, supra note 25, at 1592, any discouragement that small investors might face is probably hypothetical.
226. See ICSID Convention, supra note 26, pmbl. 227. ICSID arbitration is quite expensive. See Franck, supra note 25, at 1592 (noting that such "litigation can easily cost more than U.S. $1 million a year").
228. If one chooses to accept an article 25 "investment" as an unambiguous term (which itself is a dubious proposition), this would contravene the Vienna Convention. See VCLT, supra note 120, art. 31.
Given the two sides illustrated in Part II, Part III argues for an interpretative approach that includes a contribution to economic development analysis. Specifically, Part III argues that contribution to economic development should be the only objective criterion of the Salini factors used by tribunals to establish a qualifying investment.
First, Part III.A addresses the arguments made by proponents of a broad interpretation of an article 25 "investment" (as outlined above in Part II.D), and it explains why those arguments fail. Part III.B then offers a new approach requiring that an article 25 "investment" include a contribution to economic development requirement to remain consistent with the Convention's primary object and purpose. Part III.B also proposes that any protected investment be one that is value creating (as opposed to value distributing). In doing so, Part III offers a viable solution for tribunals trying to effect justice and limit ICSID's enforcement mechanism to only those claims that it was originally intended to protect.
A. Addressing the Critics of the Contribution to Economic Development Criterion
Before explaining why the article 25 approach for which this Note advocates is the appropriate one, it is first important to dismiss the arguments favoring the alternative approaches outlined above-namely, the arguments in favor of excluding the contribution to economic development requirement. As explained in Part II.D, there are three main justifications for its exclusion: (1) the ICSID Convention fails to define "investment" and, as such, any objective criteria may not be read into the definition; (2) such an approach creates practical difficulties making consistent administration a difficult task for tribunals; and (3) such a requirement would discourage investment. Each argument, however, fails in its own right. Furthermore, this part explains why future tribunals should no longer view the remaining Salini criteria as formal requirements.
That the ICSID Convention Does Not Define "Investment" Does Not Mean Article 25 Lacks Independent Criteria
First, it is undisputed that the ICSID Convention fails to explicitly define "investment" for purposes of determining its own jurisdiction. 229 However, to assume that the Convention contains no outer limit on states' agreedupon definitions of "investment" is to accept a logical inconsistency. Even the most fervent opponents of the contribution to economic development requirement concede that the Convention-with its title, text, and purpose explicitly contemplating "investment"-means to, at the very least, exclude some types of commercial activity, such as one-time purchases. 230 Nevertheless, an exclusion of such commercial activity is not found within 229. See supra note 79 and accompanying text. 230. See supra note 79. the language of article 25; 231 rather, it is inferred as an obvious limitation gleaned from basic common sense. 232 How, then, can those arguing for the broadest interpretation of an article 25 "investment" claim that the Convention's absence of an explicit definition supports the conclusion that the correct meaning of the term is to be gleaned merely through the states' written consent, while at the same time taking the position that an article 25 "investment" also excludes certain types of commercial activity independent of the parties' consent? 233 While it is true that the Convention's drafting history is full of failed attempts to define the term, 234 it is inconsistent logic to argue that article 25 has some objective limitation to be inferred from a source other than the provision's explicit language (i.e., excluding certain types of commercial activity) while simultaneously maintaining that the provision's lack of explicit definition for "investment" supports a rejection of other types of objective criteria (i.e., a contribution to economic development requirement). 235 Unless "investment" is to function merely as a fill-in-theblank term, enabling countries and investors alike to gain easy access to the most powerful enforcement mechanism in international arbitration, the argument-that absence of definition allows for any definition the states wish to impose 236 -must be viewed as invalid. 237 Because it is widely accepted that there exists at least one implied limitation on an article 25 "investment." the argument that the Convention's failure to include a definition for "investment" affirmatively establishes that a contribution to economic development requirement may not be read into the Convention cannot hold water.
The Contribution to Economic Development Requirement Is Not Overly Difficult for Tribunals to Administer
While it is true that a test requiring the use of judgment and careful consideration of the facts is more difficult to administer than a bright-line test that requires little analysis, ICSID arbitration, much like any other area of law, requires the rendering of such careful judgment. 237. More importantly, it would contravene a rule of the Convention that requires that an "investment" satisfy a definition that is independent of the party's consent. See SCHREUER ET AL., supra note 27, at 117 (explaining that "a request for conciliation or arbitration must indicate not only particulars concerning the parties' consent but also, as a separate requirement, information concerning the issue in dispute indicating that there is a legal dispute arising directly out of an investment"). is necessarily subjective and not "readily quantifiable," 238 this requirement, as articulated in the dissenting opinion in Deutsche Bank, "preserves a vital link between an investment and the intended purpose of the Convention." 239 More importantly, this link ought to be respected.
Consider the actual outcome in Deutsche Bank. Application of a broad article 25 test, 240 by giving meaning to the definition of "investment" as was consented to by the parties, led to a finding of ICSID jurisdiction over a dispute arising out of a hedging agreement. 241 It is difficult to imagine that a hedging agreement, which poses the obvious risk of hindering an already underdeveloped country's economic development, would be consistent with the purposes and aims of the Convention.
Had the tribunal chosen to apply a contribution to economic development requirement, the article 25 analysis could not have been very complicated. Concerns over subjectivity and whether the requirement was "readily quantifiable" would have been quickly put to rest. In particular, the hedging agreement limited Deutsche's exposure to $2.5 million while leaving Sri Lanka-a country with limited economic resources to begin with-exposed to considerably greater financial risk. 242 Such limitation and exposure runs directly counter to the Convention's stated purpose because the very nature of the agreement involved one party benefitting at the other's expense. 243 Allowing article 25 to function as a gatekeeper for investments, therefore, would serve a distinct policy purpose by excluding activities deleterious to the ICSID Convention's stated objective.
Lastly, temporal concerns, such as those put forth by the majority in Deutsche Bank, 244 are similarly without merit. In particular, the majority of the tribunal was concerned that a failed investment, with the clear goal of furthering economic development in a host country, would be excluded if the investment fell short of accomplishing that end. 245 However, as the dissenting opinion properly recognized, the time of a financial transaction's inception should be the focal point of the analysis. 246 Therefore, a tribunal needs only to look to and judge the activity as it was conceived. Accordingly, while applying such a criterion may involve some discretion, 238. See Boddicker, supra note 121, at 1054-55; see also supra Part II.D.2 (discussing the practical difficulties associated with administering a contribution to economic development criterion the administrative problems in applying a contribution to economic development criterion are likely overstated.
A Contribution to Economic Development Criterion Will Not Discourage Investment
Finally, those arguing that a contribution to economic development requirement will discourage investment are mistaken. First, they rely on the assumption that a contribution to economic development is difficult to quantify and inherently subjective. 247 They argue that whether a given investment satisfies this criterion would be unclear, leading to more unpredictability for the investor and thereby increasing the risks attached to a given project. 248 In support, one proponent points to the Convention's drafting history, correctly asserting that a significant concern of the drafters' in defining "investment" too precisely was that it would lead to frequent disputes over the Convention's applicability, thereby discouraging investment and undermining the Convention's purpose. 249 However, consider the language of the drafting history used by one scholar in furtherance of this position: "'[T]o include a more precise definition would . . . undermin[e] the [Convention's] primary objective' of advancing development by creating assurances for foreign investors." 250 If anything, however, this language expresses concern that a more precise definition would ultimately discourage a particular type of investment-that which advances development. Therefore, the drafters' expressed concern over including too precise a definition referred to types of activity that would already have furthered this stated purpose. It is thus more logical to read this language as addressing concern over a precise definition insofar as it applies to a "type" of activity (i.e., a power plant, loan, service agreement, etc.) as opposed to concern over the activity's purpose. To consider otherwise is to render the comment's language incomprehensible.
Side Issue: The Problem with Salini and Its Subsequent Variations
Finally, Salini and its variants present a separate problem. Although the Salini test should be lauded for its inclusion of the requirement that an investment contribute to a host country's economy, the remaining requirements (specifically, duration and risk) are descriptive terms used to define an "investment" in the ordinary sense of the word. 251 By having a test that embodies the ordinary definition of "investment" in the form of rigid requirements, adherents to Salini implicitly apply article 31 (1) More importantly, failing to include this prong jettisons basic common sense. Casting aside concerns of "subjectivity" and "workability," 260 one cannot seriously take the position that the ICSID Convention, when its very first sentence expressly acknowledges that it was created in recognition of "the need for international cooperation for economic development," 261 authorizes jurisdiction for a dispute arising out of an investment that, when successful in the eyes of the foreign investor making it, would have the exact opposite effect of contributing to economic development. Yet this is exactly what occurred in Deutsche Bank when the arbitral tribunal granted jurisdiction over an oil hedging agreement that, if successful in the eyes of Deutsche Bank, would have had (and did have) the effect of causing at least some harm to Sri Lanka's economic development. 262 This type of jurisdictional grant is an undesirable outcome. In the interest of protecting against such a possibility, and respecting the Convention, tribunals should thus be required to include a contribution to economic development analysis when determining whether they have jurisdiction under article 25.
Underlying this requirement is that a cognizable territorial nexus should exist between the host state and the investment. In fact, this want of territorial nexus has implied support within the Convention and is arguably what justified the ad hoc annulment committee's application of the contribution to economic development requirement in Mitchell. 263 Specifically, although the Convention "does not contain an indication that an investment must be located physically in the host state," the Report of the Executive Directors and the Convention's primary purpose refer to "a larger flow of private international investment into the territories of participating countries." 264 Therefore, although physical location is not explicitly required by the Convention for a grant of jurisdiction, the requirement that the investment must "flow" somewhere necessitates at least some connection to the host state. Absent such a connection, triggering access to ICSID arbitration via the relevant BIT for many intangible investments (e.g., services or financial products such as bonds) would be rendered practically impossible. Some territorial connection (at least in terms of impact) 265 may therefore be read into the Convention and, by extension, into the contribution to a host country's economic [Vol. 85 development requirement. Failing to do so risks obfuscating both the Convention's stated purpose and the Convention itself. 266 2. An Investment, as Contemplated, Must Be Value Creating Whether an activity or asset is one that creates value should also inform a tribunal's jurisdictional determination. Again, such a judgment should not necessarily be made ex post, 267 but rather ex ante because an investment's ultimate success or failure is not relevant when determining investor and investee rights. 268 Consider again the result in Deutsche Bank. A hedging agreement that involves no contribution of capital and, as contemplated, cannot "create" value for a country, but rather can only "distribute" it, is inconsistent with the notion of "investment" found within the Convention, as it does not adequately balance the interests of the investor and host state as is stressed by the Report of the Executive Directors. 269 This is obvious when one considers the very nature of a hedging agreement. A hedging agreement is effectively a bet that, if successful in the eyes of one party, is necessarily a failure for the other. Balancing the goals of the "investor" and the host country would therefore be impossible: their interests are in direct conflict with one another-as opposed to the paradigmatic investment described in Part I, where a successful investment results in simultaneous benefit to both investor and host country.
The language of the preamble further supports imposing a value-creating requirement.
In particular, the preamble contemplates international "cooperation" as its goal. 270 Instead of facilitating cooperation-as is expressly advocated for in the preamble-a hedging agreement that fosters competing interests would necessarily preclude the realization of this goal.
Therefore, for ICSID to truly serve its purpose, the correct definition of "investment" should be broad enough to encompass as many activities and assets 271 as the parties might otherwise consent to, so long as the investment contributes to the economic development of the host country and, in addition, is an activity or asset that is value-creating, at least at its point of inception.
CONCLUSION
Although there is still no consensus on the matter, a fair test for an article 25 "investment" that is consistent with the Vienna Convention, the text of 266. Whether the contribution is substantial, however, is a different topic and beyond the scope of this Note.
267. This, however, would not include activities made with fraudulent intentions. 268. Moreover, this can be easily dealt with by treaty. 269. See Report of the Executive Directors, supra note 76, at 25 (stating that the "provisions of the Convention maintain a careful balance between the interests of investors and those of host States").
270. See ICSID Convention, supra note 26, pmbl. 271. This is similar, in a way, to Julian Mortenson's idea of including any asset or activity that is plausibly economic in nature. See supra note 132. the ICSID Convention, and is consistently applied by arbitral tribunals will serve to provide ICSID access (and access to its enforcement mechanism) only to those whom it was intended to serve. Moreover, such a test would best mitigate the paradigmatic foreign investor-host state dilemma by creating more clarity with respect to investor expectations and better protection for host countries. By treating "contribution to economic development" as the only objective criterion that matters for determining an article 25 investment, tribunals can best reconcile those competing interests.
